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TUESDAY, NOVEMBER 15, 2016 

SELECTMEN'S HEARING ROOM 

• Neil Wishinsky- 

Chairman 

• Nancy A. Daly 

• Benjamin J. Franco 

• Nancy S. Heller 

• Bernard W. Greene  

• Melvin A. Kleckner – 

Town Administrator 

 

 

1.  OPEN SESSION 

 

  5:00 P.M. Question of whether the Board of Selectmen shall enter into Executive 

Session for the purpose of discussing strategy with respect to litigation 

in the matter of Town of Brookline et al v. MassDevelopment et al 
 

2.  PROPOSED EXECUTIVE SESSION 

LITIGATION 

 

   For the purpose of discussing strategy with respect to litigation in the 

matter of Town of Brookline et al v. MassDevelopment et al. 
 

3.  ANNOUNCEMENTS/UPDATES 

 

  6:00 P.M. Selectmen to announce recent and/or upcoming Events of 

Community Interest. 

 

4.  PUBLIC COMMENT 

 
Approval of miscellaneous items,  licenses, vouchers, and contracts. 

 

 A.  Public Comment period for citizens who requested to speak to the 

Board regarding Town issues not on the Calendar. 
Up to fifteen minutes for public comment on matters not appearing on this Calendar shall be 

scheduled each meeting.  Persons wishing to speak may sign up in advance beginning on the 

Friday preceding the meeting or may sign up in person at the meeting. Speakers will be taken up 

in the order they sign up.  Advance registration is available by calling the Selectmen’s office at 

617-730-2211 or by e-mail at sorsini@brooklinema.gov. The full Policy on Public Comment is 

available at http://www.brooklinema.gov/376/Meeting-Policies 

 

5.  MISCELLANEOUS 

 

   Approval of miscellaneous items, licenses, vouchers, and 
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contracts. 

   Question of approving the minutes of November 9, 2016. 

 

6.  CALENDAR 

 

   Review and potential vote on Calendar Items 

 

7.  BUILDING DEPARTMENT – PERSONNEL 

 

   Question of authorizing the filling of the Local Building Inspector (GN-

12) vacancy in the Building Department. 

 

8.  FIRE DEPARTMENT – PERSONNEL 

 

   Question of authorizing the filling of Firefighter vacancies. 

 

9.  HOLIDAY PARKING WAIVER 

 

   Economic Development Director Kara Brewton will appear 

to request a waiver of metered parking fees on behalf of 

local merchants and merchant associations for the 

following events in support of visiting, supporting, and 

shopping in Brookline business and commercial districts: 

 

November 26, 2016 for Small Business Saturday (all 

day) 

December 1, 2016 for First Light Festival (5-8pm) 

 

10.  BOARDS AND COMMISSIONS - APPOINTMENTS 

 

   Question of making appointments/reappointments to the 

following Boards, Commissions, and Committees: 

 

Conservation Commission 

9
th

 School at Baldwin Project Oversight Committee 

 

11.  WARRANT ARTICLES 

 

   Question of reconsidering the Board’s vote on the following Warrant 

Articles for the November 15, 2016 Special Town Meeting: 

 

Article   4  Tobacco 

Article 22  FAR 

 

12.  WARRANT ARTICLES 

 

   Further review and possible reconsideration of the Board’s 
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vote on Warrant Articles for the November 15, 2016 

Special Town Meeting. 

 

 

 
The Town of Brookline does not discriminate on the basis of disability in admission to, access to, or 

operations of its programs, services or activities.  Individuals who need auxiliary aids for effective 

communication in programs and services of the Town of Brookline are invited to make their needs 

known to Lloyd Gellineau, Town of Brookline, 11 Pierce Street, Brookline, MA  02445.  Telephone 

(617) 730-2328; TDD (617) 730-2327; or e-mail at Lgellineau@brooklinema.gov 
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TOWN of BROOKLINE 
!Massacfiusetts 

FIRE DEPARTMENT 350 Washington Street 
HEADQUARTERS PO Box 470557 
PUBLIC SAFETY BUILDING Brookline MA 02447-0557 

Tel:617-730-2272 
Michael Sul1ivan Fax:617-730·2391 
Acting Chief of Operations ......~W__ brookl inema.gov 

Mr. Mel Kleckner 
To~nAdministrator 
Board ofSelectmen 
333 Washington Street 
Brookline MA 02445-6853 

November 10, 2016 

Dear Mei, 

Could you please place me on the November 15,2016 calendar to present to the Board of 
Selectmen a list of firefighter candidates that I am recommending be given oonditional offers of 
employment? Following the conditional offers they will be required to go through psychological 
and medical exams and a Physical Abilities Test administrated by the State Human Resources 
Division. 

The six candidates are: 

Aaron Cecil 
Stephen Chin 
Matthew McMahon 
Grayson Russell 
James Goff 
Seth Mucha-Kangas 

7;# 
Micbael J. Sullivan 
Acting Chief ofOperations 
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TOWN ofBROOKLINE 
:Massacliusetts 

FIRE DEPARTMENT 350 Washington Street 
HEADQUARTERS PO Box 470557 
PUBLIC SAFETY BUlLDING Brookline MA 02447-0557 

Tel:617-73 0-2272 
Michael Sullivan Fax:617-730-2391 
Acting Chief of Operations www.brooklinemagov 

Mr. Mel Kleckner 
Town Administrator 
Board ofSelectmen 
333 Washington Street 
Brookline MA 02445-6853 

November 9, 20]6 

Dear Mel, 

David Heavey was a Brookline Firefighter from August 13.2001 until be resigned in August of 
2014 in order to relocate to Texas with his family. His departUre from the Department was under 
good terms. During his time as a firefighter he was extremely well thought of, had no 
disciplinary issues and a very good sick leave record. Mr. Heavey has just notified me of his 
desire to return to the Brookline Fire Department. 

[ would like to re-hire Mr. Heavey to fill one of the 10 vacant positions that were approved by 
the BOS on September 6th. Doing S() would allow us to fill an opening quickly. having a positive 
effect on our overtime budget and would be beneficial to the community. He would not require 
any additional training and could report for duty as soon as the conditions for employment have 
been satisfied. 

r respectfuUy ask the Board ofSelectmen to approve a conditional offer ofemployment for Mr. 
Heavey. He would be required to pass a CORI check., a pre-employment physical and the Civil 
Service Physical Abilities Test (PAT). 

Sincerely, 

1:1& 
Acting Chiefof Operations 
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Conservation Commission 

(As of 11/10/16) 

 

MEMBERS: 

Marcus Quigley, Chair………………….Term expires 2018 

 

Matthew Garvey, Vice Chair………..Term expires 2017 

 

Werner Lohe……………………………….Term expires 2017 

 

Deborah Myers…………………………..Term expires 2016  (Will be seeking reappointment) 

 

Gail McClelland Fenton……………....Term expires 2016  (Not seeking reappointment, to be  

               replaced by Pamela Harvey) 

 

Roberta Schnoor………………………….Term expires 2018 

 

Pallavi Kalia Mande……………………..Term expires 2018 

 

 

ASSOCIATE MEMBERS: 

Marian Lazar……………………………….Term expires 2017 

 

Pamela Harvey……………………………Interviewed for Membership on 11/9/16 

              (This position will become vacant on 11/15/16) 
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November 15, 2016 
Special Town Meeting 

Article 4 – Supplement No. 1 
Page 1 

 
 

__________ 
ARTICLE 4 

 
REVISED PETITIONER MOTION 

 
VOTED that the Town amend Article 8.23 of the Town’s General By-laws, Tobacco 
Control, as follows (language to be deleted appearing in strikethrough, new language 
appearing in bold underline; and changes from the warrant article appearing in bold 
underlining and italics): 
 
ARTICLE 8.23 TOBACCO CONTROL  
 
SECTION 8.23.1 - PURPOSE  
 
In order to protect the health, safety and welfare of the inhabitants of the Town of 
Brookline, including but not limited to its younger population, by restricting the sale of 
and public exposure to tobacco and e-cigarette products known to be related to various 
and serious health conditions such as cancer, this by-law shall limit and restrict the sale of 
and public exposure to tobacco and e-cigarette products within the Town of Brookline.  
 
SECTION 8.23.2 - DEFINITIONS  
 
a.  Tobacco - Cigarettes, cigars, snuff or tobacco in any of its forms.  Tobacco - Any 
product containing, made, or derived from tobacco that is intended for human 
consumption, whether smoked, chewed, absorbed, dissolved, inhaled, snorted, 
sniffed, or ingested by any other means, including, but not limited to: cigarettes, 
cigars, little cigars, chewing tobacco, pipe tobacco or snuff.  “Tobacco” does not 
include any product that has been approved by the United States Food and Drug 
Administration either as a tobacco use cessation product or for other medical 
purposes and which is being marketed and sold or prescribed solely for the 
approved purpose. 
 
b.  E-Cigarette – Any electronic nicotine delivery product composed of a 
mouthpiece, heating element, battery, and/or electronic circuits that provides a vapor of 
liquid nicotine to the user, or relies on vaporization of solid nicotine or any liquid, with or 
without nicotine. This term shall include such devices whether they are manufactured as 
e-cigarettes, e-cigars, e-pipes, hookah pens, or under any other product name. 
 
c.  Smoking - Lighting of, or having in one's possession any lighted cigarette, cigar, 
pipe or other tobacco product or non-tobacco product designed to be combusted and 
inhaled. The activation of or inhalation of vapor from an e-cigarette shall be considered 
smoking under this by-law.  
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d.  Tobacco Vending Machine - A mechanical or electrical device which dispenses 
tobacco or e-cigarette products by self-service, with or without assistance by a clerk or 
operator.  
 
e.  Self-Service Display – Any display from which customers may select a tobacco or 
e-cigarette products without assistance from an employee or store personnel.  
 
f.  Minor - A person under twenty-one years of age.  
 
g.  Employee - An individual who performs services for an employer.  
 
h.  Employer - An individual, partnership, association, corporation, trust or other 
organized group of individuals that utilizes the services of one (1) or more employees.  
 
i.  Workplace - An indoor area, structure or facility or a portion thereof, at which one 
or more employees perform a service for compensation for the employer, other enclosed 
spaces rented to or otherwise used by the public; where the employer has the right or 
authority to exercise control over the space.  
 
j.  Food Service Establishment - An establishment having one or more seats at which 
food is served to the public.  
 
k.  Health Care Institution - An individual, partnership, association, corporation or 
trust or any person or group of persons that provides health care services and employs 
health care providers licensed, or subject to licensing, by the Massachusetts Department 
of Health under M.G.L. c. 112. Health care institution includes hospitals, clinics, health 
centers, pharmacies, drug stores and doctors’ and dentists’ offices.  
 
l.  Entity - any single individual, group of individuals, corporation, partnership, 
institution, employer, association, firm or any other legal entity whether public or private.  
 
m.  Educational Institution - any public or private college, normal school, professional 
school, scientific or technical institution, university or other institution furnishing a 
program of higher education.  
 
n.  Retail Establishment - any store that sells goods or articles of personal services to 
the public.  
 
o.  Blunt Wrap - Any tobacco product manufactured or packaged as a wrap or 
as a hollow tube made wholly or in part from tobacco that is designed or intended to 
be filled by the consumer with loose tobacco or other fillers. 
 
p. Characterizing flavor - A distinguishable taste or aroma, other than the taste 
or aroma of tobacco, menthol, mint or wintergreen, imparted or detectable either 
prior to or during consumption of a tobacco or e-cigarette products or component 
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part thereof, including, but not limited to, tastes or aromas relating to any fruit, 
chocolate, vanilla, honey, candy, cocoa, dessert, alcoholic beverage, herb or spice; 
provided, however, that no tobacco product shall be determined to have a 
characterizing flavor solely because of the use of additives or flavorings that do not 
contribute to the distinguishable taste or aroma of the product or the provision of 
ingredient information. 
 
q. Component part - Any element of a tobacco or e-cigarette products, 
including, but not limited to, the tobacco, filter and paper, but not including any 
constituent. 
 
r.  Constituent - Any ingredient, substance, chemical or compound, other than 
tobacco, water or reconstituted tobacco sheet, that is added by the manufacturer to 
a tobacco or e-cigarette products during the processing, manufacturing or 
packaging of the tobacco or e-cigarette products.  Such term shall include a smoke 
constituent. 
 
s. Distinguishable  - Perceivable by either the sense of smell or taste. 
 
t.         Smoke Constituent:  Any chemical or chemical compound in mainstream or 
sidestream tobacco smoke that either transfers from any component of the tobacco or 
e-cigarette product to the smoke or that is formed by the combustion or heating of 
tobacco, additives or other component of the tobacco or e-cigarette product. 
 
u.  Flavored tobacco or e-cigarette product - Any tobacco product or e-cigarette 
component part thereof that contains a constituent that has or produces a 
characterizing flavor.  A public statement, claim or indicia made or disseminated by 
the manufacturer of a tobacco or e-cigarette products, or by any person authorized 
or permitted by the manufacturer to make or disseminate public statements 
concerning such tobacco or e-cigarette products, that such tobacco or e-cigarette 
products has or produces a characterizing flavor shall constitute presumptive 
evidence that the tobacco or e-cigarette products is a flavored tobacco or e-cigarette 
products. 
 
v.        Retail tobacco store:  An establishment that is not required to possess a retail 
food permit whose primary purpose is to sell or offer for sale but not for resale, tobacco 
and/or e-cigarette products and tobacco paraphernalia, in which the sale of other 
products is merely incidental, and in which the entry of persons under the minimum 
legal sales age is prohibited at all times, and maintains a valid permit for the retail sale 
of tobacco products as required to be issued by the Brookline Board of Health. 
 
w.         Cigar: Any roll of tobacco that is wrapped in leaf tobacco or in any substance 
containing tobacco with or without a tip or mouthpiece not otherwise defined as a 
cigarette under Massachusetts General Law, Chapter 64C, Section 1, Paragraph 1. 
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SECTION 8.23.3 REGULATED CONDUCT  
 
a. Public Places  
 
(1) To the extent that the following are not covered by applicable State laws or 
regulations, no person shall smoke in any rooms or interior areas in which the public is 
permitted. This includes, but is not limited to, any food service establishment, health care 
institution, classroom, lecture hall, museum, motion picture theater, school, day care 
facility, reception area, waiting room, restroom or lavatory, retail store, bank (including 
ATMs), hair salons or barber shops and meetings of government agencies open to the 
public.  
 
(2) Taxi/Livery services licensed by the Town of Brookline shall be provided in smoke-
free vehicles. The restriction of smoking in taxi/livery vehicles applies to drivers as well 
as passengers. Vehicles shall be posted in such a manner that their smoke-free status can 
be readily determined from the outside of the vehicle.  
 
(3) Licensed Inns, Hotels, Motels and Lodging Houses in the Town of Brookline must 
provide smoke-free common areas. Licensed Inns, Hotels and Motels in the Town of 
Brookline must designate 100% of individual dwelling units or rooms as non-smoking.  
 
(4) The use of tobacco or e-cigarette products by minors or school personnel is prohibited 
in or upon any public sidewalk or other public property located within four hundred (400) 
feet of Brookline High School grounds. The Commissioner of Public Works shall erect 
and maintain signage identifying the locations where smoking is prohibited under this 
paragraph (4). Such signage shall be erected so as to notify the public of the smoking 
prohibition and the areas affected thereby.  
 
b. Workplaces  
 
(1) Smoking in workplaces is prohibited.  
 
(2) Notwithstanding subsection (1), smoking may be permitted in private residences; 
except during such time when the residence is utilized as part of a business as a group 
childcare center, school age child care center, school age day or overnight camp, or a 
facility licensed by the department of early education and care or as a health care related 
office or facility.  
 
(3) Every establishment in which smoking is permitted pursuant to this by-law shall 
designate all positions where the employee’s presence in an area in which smoking is 
permitted to be "smoking positions." The establishment shall notify every applicant for 
employment in a smoking position, in writing, that the position may cause continuous 
exposure to secondhand smoke, which may be hazardous to the employee’s health.  
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(4) No establishment in which smoking is permitted pursuant to this by-law may require 
any employee whose effective date of employment was on or before November 1, 1994 
to accept a designated smoking position as a condition of continued employment by the 
employer.  
 
(5) No establishment in which smoking is permitted pursuant to this by-law may 
discharge, refuse to hire, or otherwise discriminate against any employee or applicant for 
employment by reason of such person's unwillingness to be subjected to secondhand 
smoke exposure unless the employee has been hired for a designated smoking position 
and has been so notified in writing at the time of hiring.  
 
(6) It is the intent of this by-law that a designated smoking position shall not be 
considered suitable work for purposes of M.G.L. c. 151A, and that an employee who is 
required to work in a smoking position shall have good cause attributable to the employer 
for leaving work. c. E-cigarette Usage – Locations Prohibited (1) In addition to the 
smoking prohibitions set forth in this bylaw, the use of e-cigarettes is further prohibited 
wherever smoking is prohibited under M.G.L. Chapter 270, Section 22 (the “Smoke-Free 
Workplace Law”), and in all locations listed in Section 8.23.3 of this by-law. The 
Director of Health and Human Services and/or his or her designee(s) shall enforce this 
section in accordance with Section 8.23.6.  
 
 
SECTION 8.23.4 - POSTING REQUIREMENTS  
 
Every person having control of a premises where smoking is prohibited by this by-law, 
shall conspicuously display on the premises, including the primary entrance doorways, 
signs reading "Smoking Prohibited By Law." Posting of the international symbol for "No 
Smoking" shall be deemed as compliance.  
 
SECTION 8.23.5 - SALE AND DISTRIBUTION OF TOBACCO AND E-CIGARETTE 
PRODUCTS  
 
a. Permit Requirement – No Entity otherwise permitted to sell tobacco or e-cigarette 
products shall sell such products within the Town of Brookline without a valid tobacco 
sales permit issued by the Director of Public Health. Permits must be posted in a manner 
conspicuous to the public. Tobacco sales permits shall be renewed annually by June 1st, 
at a fee set forth in the Department’s Schedule of Fees and Charges.  
 
b. Prohibition of Tobacco Vending Machines – The sale of tobacco or e-cigarette 
products by means of vending machines is prohibited.  
 
c. Restrictions on the Distribution of Tobacco or e-cigarette Products - No person, firm, 
corporation, establishment or agency shall distribute tobacco or e-cigarette products free 
of charge or in connection with a commercial or promotional endeavor within the Town 
of Brookline. Such endeavors include, but are not limited to, product “giveaways", or 
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distribution of a tobacco or e-cigarette product as an incentive, prize, award or bonus in a 
game, contest or tournament involving skill or chance.  
 
d. Prohibition of Sales to Minors - No person, firm, corporation, establishment, or agency 
shall sell tobacco or e-cigarette products to a minor.  
 
e. Self-Service Displays – All self-service displays as defined by 8.23.2 (e) are 
prohibited. All commercial humidors including, but not limited to walk-in humidors must 
be locked.  
 
f. Prohibition of the Sale of Tobacco Products and e-cigarettes by Health Care Institutions 
- No health care institution located in the Town of Brookline shall sell or cause to be sold 
tobacco or e-cigarette products. Additionally, no retail establishment that operates or has 
a health care institution within it, such as a pharmacy or drug store, shall sell or cause to 
be sold tobacco or e-cigarette products.  
 
g.  Prohibition of the Sale of Tobacco and e-cigarette Products by Educational 
Institutions - No educational institution located in the Town of Brookline shall sell or 
cause to be sold tobacco or e-cigarette products. This includes all educational institutions 
as well as any retail establishments that operate on the property of an educational 
institution.  
 
h. Required Signage 
 

1. The owner or other person in charge of an entity authorized to sell 
tobacco or e-cigarette products at retail shall conspicuously post signage 
provided by the Town of Brookline that discloses current referral 
information about smoking cessation. 
 
2. The owner or other person in charge of an entity authorized to sell 
tobacco or e-cigarette products at retail shall conspicuously post a sign 
stating that “The sale of tobacco or e-cigarette products to someone under 
the minimum legal sales age of 21 years of age is prohibited.” The notice shall 
be no smaller than 8.5 inches by 11 inches and shall be posted conspicuously 
in the retail establishment in such a manner so that they may be readily seen 
by a person standing at or approaching the cash register. The notice shall 
directly face the purchaser and shall not be obstructed from view or placed 
at a height of less than four (4) feet or greater than eight (8) feet from the 
floor. 

 
i. Tobacco Sales 

1. No Tobacco Product Sales Permit holder shall allow any employee to 
sell tobacco or e-cigarette products until such employee has received a copy 
of this By-law and federal and state laws regarding the sale of tobacco and e-
cigarette and signs a statement, a copy of which will be placed on file in the 
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office of the employer, that he/she has read the regulation and applicable 
state and federal laws. 
2. Identification: Each person selling or distributing tobacco products, 
as defined herein, shall verify the age of the purchaser by means of a valid 
government-issued photographic identification containing the bearer's date 
of birth that the purchaser is 21 years old or older. 
3. All retail sales of tobacco or e-cigarette products within the Town of 
Brookline must be face-to-face between the seller and the buyer and occur at 
the permitted location. 
 
4. Original Cigar Package Price - All single cigars shall be sold for no less 
than two dollars and fifty cents ($2.50).  No person shall sell or distribute or 
cause to be sold or distributed any original factory-wrapped package of two or 
more cigars, unless such package is priced for retail sale at $5.00 or more.  This 
section shall not apply to a person or entity engaged in the business of selling or 
distributing cigars for commercial purposes to another person or entity engaged 
in the business of selling or distributing cigars for commercial purposes with 
the intent to sell or distribute outside the boundaries of Brookline. 

 
5. No entity shall sell or distribute or cause to be sold or distributed any 
flavored tobacco or e-cigarette products, except in retail tobacco stores. 
 
6. No entity shall sell or distribute or cause to be sold or distributed 
blunt wraps. 

 
 
 
SECTION 8.23.6 VIOLATIONS AND PENALTIES  
 
a. Any person who violates any provision of this by-law, or who smokes in any area in 
which a "Smoking Prohibited By Law" sign, or its equivalent, is conspicuously 
displayed, shall be punished by a fine of $100 for each offense. For a first violation of 
this section, and for any subsequent violation, the violator may be afforded the option of 
enrolling in a smoking cessation/education program approved by the Director of Health 
and Human Services or his/her designee(s). Proof of completion of such approved 
program shall be in lieu of the fines set forth in this Section and in Section 10.3 of these 
By-laws.  
 
b. Any person having control of any premises or place in which smoking is prohibited 
who allows a person to smoke or otherwise violate this bylaw, shall be punished by a fine 
of $100 for a first offense, $200 for a second offense, and $300 for a third or subsequent 
offense.  
 
c. d. Any entity violating any other section of this by-law shall receive a fine of $300.00 
for each offense. 
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d. c. Employees who violate any provision of Section 8.23.3(b) shall be punished by a 
fine of $100 per day for each day of such violation.  
 
e. Violations of this by-law may be dealt with in a noncriminal manner as provided in 
PART X of the Town by-laws.  
 
f. Each calendar day an entity operates in violation of any provision of this regulation 
shall be deemed a separate violation.  
 
g. No provision, clause or sentence of this section of this regulation shall be interpreted as 
prohibiting the Brookline Health Department or a Town department or Board from 
suspending, or revoking any license or permit issued by and within the jurisdiction of 
such departments or Board for repeated violations of this by-law.  
 
SECTION 8.23.7 SEVERABILITY  
 
Each provision of this by-law shall be construed as separate to the extent that if any 
section, sentence, clause or phrase is held to be invalid for any reason, the remainder of 
the by-law shall continue in full force and effect. 
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PETITIONER’S ADDITIONAL EXPLANATION 
AND POSSIBLE DIVIDED VOTE 

This submission includes the option of a divided vote on Article 22, providing a format for a 
separate vote by Town Meeting on the question of whether the exemptions in Section 5.22 of the 
Zoning By-Law (allowing FAR to be exceeded) should apply in T, F and M Districts, where the 
base FAR (even without the exemptions) is already high. 

The First Vote includes changes to the Zoning By-Law proposed by the Moderator’s Committee 
to address core issues, including abuse of the By-Law through the construction of “unfinished” 
spaces in “basements” and “attics” that add to bulk without being subject to any abutter notice or 
design review.  The First Vote would thus introduce special permit review, including notice to 
abutters and the requirement of consistency with the scale of the neighborhood, for the 
construction of space that exceeds the otherwise-allowable FAR.  This would effectively treat the 
construction of both “finished” and “unfinished” spaces uniformly, in recognition of the fact that 
both types of spaces contribute equally to building bulk, and also treat uniformly all such 
construction and additions to new and existing buildings.  The First Vote would also introduce a 
special permit requirement for exterior modifications in connection with basement and attic 
conversions, again assuring notice to abutters and consistency with the neighborhood, and 
treating basement and attic conversions consistently with other conversions and additions, which 
already require a special permit.  It includes the Planning Department’s recommendation that all 
conversions result in no more than 130% of FAR, and includes changes assuring consistency of 
language within the By-Law.  (See Petitioner’s Explanation).     

What the First Vote does not include is By-Law changes that would eliminate the application of 
the Section 5.22 exemptions (which allow buildings at 120%, 130% or, now, even 150% of the 
otherwise-allowable FAR) in T, F and M districts.  The Second Vote, if approved, would 
eliminate those Section 5.22 exemptions in T, F and M districts.  The divided vote poses the 
issue if Town Meeting wishes to address the T, F and M issue separately. 
 
On the one hand, as set forth in the report of the Moderator’s Committee to the May 2016 Town 
Meeting, the base FAR in T, F and M Districts is already high, and, for example, the Section 
5.22 exemptions would potentially allow the density of properties in T Districts to increase even 
more, to 200% or 250% of the current density, with corresponding impacts on population, school 
population, congestion, and so on.  The actual incursions of incompatible buildings in T Districts 
have in recent years led to proposals for downzoning and for Neighborhood Conservation 
Districts.  Although the base FAR in those districts would remain the same until rezoned, the 
potential to significantly exceed that FAR would be eliminated by the Second Vote. 
   
On the other hand, the Moderator’s Committee recognized that elimination of the Section 5.22 
exemptions did not address the very high base FAR limits in T, F and M districts, and that 
eliminating the exemptions would potentially make some homes non-conforming and affect 
some individuals seeking to expand their homes.  Since Article 22 was filed, several existing 
homes in T Districts that have applied for building permits for conversions would be affected by 
the elimination of the Section 5.22 exemptions. 

Therefore, a divided vote is attached.  If only the First Vote is passed, the Section 5.22 
exemptions would continue for homeowners in T, F and M District exemptions but there could 
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be substantial increases in density in those districts.  If the Second Vote is also passed, the 
exemptions would be eliminated in T, F and M districts, reducing the potential increases in 
density, but existing homeowners would not be able to utilize Section 5.22.  The decision is 
ultimately for Town Meeting, and this submission is an effort to facilitate that decision. 

 
FIRST VOTE –  

 
VOTED:   That the Town amend the Brookline Zoning By-Law as follows (additions appear as 
underlined bold text; deletions appear with strike-throughs): 
 
A.  By amending Section 5.09.2 (Design Review, Scope) as follows: 
 
2.     Scope.   
 
In the following categories all new structures and outdoor uses, exterior alterations, exterior 
additions, and exterior modifications or changes, including exterior demolitions, which require a 
building permit from the building department under the Building Code, shall require a special 
permit subject to the community and environmental impact and design review procedures and 
standards hereinafter specified. Exterior alterations, exterior additions and exterior changes 
(except as provided below), including fences, walls, and driveways, to residential uses 
permitted by right in S, SC, T, and F districts; signs as regulated in §§ 7.02, and 7.03; and 
regulated facade alterations as defined and regulated in §7.06 shall be exempt from the 
requirements of this section.  
…. 
j.     any exterior addition or exterior modification for which a special permit is requested 
pursuant to §5.22  
….. 
n.    any construction of newly created space, whether or not habitable, finished or built 
out, where such space substantially satisfies the requirements for habitability under the 
State Building Code or could with the addition of windows or doors and without other 
significant alterations to the exterior of the building be modified to substantially meet such 
habitability requirements, and which space if finished or built out or converted to 
habitable space would result in the total Gross Floor Area of the structure being greater 
than the permitted Gross Floor Area in Table 5.01.  In granting any such special permit, 
the Board of Appeals, in addition to the requirements of §5.09 and §§9.03 to 9.05, shall be 
required to find that the massing, scale, footprint, and height of the building are not 
substantially greater than, and that the setbacks of the building are not substantially less 
than, those of abutting structures and of other structures conforming to the zoning by-law 
on similarly sized lots in the neighborhood.  In granting a special permit for construction of 
such non-habitable space, the Board of Appeals shall set forth as a condition of the special 
permit the extent to which such space may or may not be converted to habitable space in 
the future pursuant to Section 5.22 or otherwise, with the allowed future conversion to 
habitable space no greater than the applicant’s representation of the intended amount of 
future conversion.    
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B. By amending Section 5.09.3.c.4 (Procedure, Photographs) as follows: 
 
4.   Photographs – Photographs show the proposed building site and surrounding properties, 
and of the model (if required).  Applications for alterations, modifications and additions shall 
include photographs showing existing structure or sign to be altered and its relationship to 
adjacent properties. 
 
C. By amending Section 5.09.4.c (Design Review Standards, Relation to Streetscape) as 
follows: 
 
c.       Relation of Buildings to the Form of the Streetscape and Neighborhood—Proposed 
development shall be consistent with the use, scale, massing, height, yard setbacks and 
architecture of existing buildings and the overall streetscape of the surrounding area, including 
existing abutting buildings and existing buildings that conform to the zoning by-law on lots 
of similar size in the neighborhood. The Board of Appeals may require modification in 
massing, scale, height, setbacks or design so as to make the proposed building more consistent 
with the form of such existing buildings and the existing streetscape, and may rely upon data 
gathered that documents the character of the existing streetscape in making such a determination. 
Examples of changes that may be required include addition of bays or roof types consistent with 
those nearby; alteration of the massing, scale, setbacks and height of the building to more 
closely match such existing buildings and the existing streetscape, or changes to the 
fenestration. The street level of a commercial building should be designed for occupancy and not 
for parking. Unenclosed street level parking along the frontage of any major street as listed in 
paragraph 2., subparagraph a. of this section is strongly discouraged. Otherwise, street level 
parking should be enclosed or screened from view. 
 
D. By amending Sections 5.22.1.a, 5.22.1.b and 5.22.1.c (Exceptions to Maximum Floor 
Area Ratio (FAR) Regulations for Residential Units, General Provisions) as follows: 
 
a.  Any expanded unit (individual residential units subject to an increase in gross floor area 
as per this Section) shall not be eligible to be subsequently divided into multiple units.  If the 
limitations set forth in this paragraph 1, subparagraph a, or the limitations in paragraph 2 
regarding separate dwelling units, should be found to be invalid, § 5.22 shall be deemed 
null and void in its entirety, and no increase in gross floor area shall be allowed pursuant to 
§ 5.22. 
 
b. Insofar as practicable, the additional floor area allowed pursuant to this Section shall be 
located and designed so as to minimize the adverse impact on abutting properties and ways, and 
interior conversions shall be considered preferable to exterior additions.  Any exterior additions 
or modifications shall further comply with the provisions of §5.09, including §5.09.4.c, §§ 
9.03 to 9.05, and this Section.  The limitations and standards set forth in such provisions 
shall also guide the Zoning Board of Appeals in determining under G.L. c.40A, §6 whether 
a change, extension or alteration is substantially more detrimental to the neighborhood 
than an existing nonconforming use. 
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c. Additional floor area shall be allowed pursuant to this Section only if the Certificate of 
Occupancy for the original construction was granted at least ten years prior to the date of the 
application for additional gross floor area under this section or if there is other evidence of lawful 
occupancy at least ten years prior to the date of such application. In the case of the substantial 
demolition of a structure or of an increase in the number of units, the time period prior to 
such demolition or unit increase shall not be counted toward the required ten-year waiting 
period, and the ten-year waiting period shall be deemed to commence with the grant of a 
new Certificate of Occupancy after such demolition or unit increase.  As used in this 
paragraph 1, subparagraph c, “substantial demolition” shall mean the act of pulling down, 
destroying, removing or razing a structure or a significant portion thereof, by removing 
one or more sides of the structure, or removing the roof, or removing 25% or more of the 
structure.  If the limitation set forth in this paragraph 1, subparagraph c should be found to be 
invalid, § 5.22 shall be deemed null and void in its entirety, and no increase in gross floor area 
shall be allowed pursuant to § 5.22. 
 
E. By amending Section 5.22.2 (Exceptions to Maximum Floor Area Ratio (FAR) 
Regulations for Residential Units, Conversion of Attic or Basement Space) as follows: 
 
2.  Conversion of Attic or Basement Space in Single-Family and Two-Family Residential 
Dwellings. 
 
Conversions of attics or basements to habitable space for use as part of an existing single- or 
two-family dwelling, not as a separate dwelling unit, and effectively increasing the gross floor 
area of the dwelling, shall be allowed as-of-right, provided the following conditions are met in 
addition to the conditions set forth in paragraph 1 of this Section:  
 
a. Any exterior modifications that are made to the structure to accommodate the conversion shall 
be subject to the procedures, limitations, and conditions specified in §5.09, §§9.03 to 9.05, 
and this Section. the façade and sign design review process as provided in §7.06, paragraph 1 of 
the Zoning Bylaw. No exterior modifications made under the provisions of this subparagraph 
may project above the ridge of the roof nor project beyond the eaves.  
 
b. Any increase in gross floor area through such basement or attic conversion shall be limited 
such that the total resulting gross floor area of the building(s) after such conversion is no more 
than 130% 150% of the total permitted in Table 5.01 (the “permitted gross floor area”). 
 
F. By amending Sections 5.22.3.a., 5.22.3.a.1 and 5.22.3.a.2 (Special Permit for 
Exceeding Gross Floor Area for Residential Dwellings) as follows: 
 
a. The Board of Appeals may allow, by special permit, a maximum gross floor area greater than 
permitted gross floor area for an existing residential building(s) on a single lot, subject to the 
procedures, limitations, and conditions specified in §5.09, §§9.03 to 9.05, and this Section for an 
existing residential building which meets the following basic requirements: 
 
1) The existing building(s) is located on a lot (or part of a lot) in a district with a permitted 
maximum floor area ratio no greater than 1.5. 
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2) The existing building contains at least one residential unit but no more than four  two 
total units.  For the purpose of this paragraph 3, subparagraph (a)(2), total units shall be defined 
to include all residential dwellings, offices, and commercial spaces within the building. 
 
 
G. By amending Section 7.06.1.c (Regulated Façade Alterations) as follows: 
 
Conversion of attic or basement space in Single-Family and Two-Family Residential Dwellings 
where exterior modifications beyond that required by the State building code are made.     
 

* * * 

SECOND VOTE -- 

VOTED:   That the Town amend the Brookline Zoning By-Law as follows (additions appear as 
underlined bold text; deletions appear with strike-throughs; changes from First Vote are shaded): 
 

H. By amending Section 5.22.2 (Exceptions to Maximum Floor Area Ratio (FAR) 
Regulations for Residential Units, Conversion of Attic or Basement Space) as follows: 
 
2.  Conversion of Attic or Basement Space in Single-Family and Two-Family Residential 
Dwellings. 
 
Conversions of attics or basements to habitable space for use as part of an existing single- or 
two-family dwelling, not as a separate dwelling unit, and effectively increasing the gross floor 
area of the dwelling, shall be allowed as of right in S and SC Districts provided the following 
conditions are met in addition to the conditions set forth in paragraph 1 of this Section:  
 

I. By amending Sections 5.22.3.a.1 (Special Permit for Exceeding Gross Floor Area for 
Residential Dwellings) as follows: 
 
a. The Board of Appeals may allow, by special permit, a maximum gross floor area greater than 
permitted gross floor area for an existing residential building(s) on a single lot, subject to the 
procedures, limitations, and conditions specified in §5.09, §§9.03 to 9.05, and this Section for an 
existing residential building which meets the following basic requirements: 
 
1) The existing building(s) is located on a lot (or part of a lot) in a dan S or SC District with 
a permitted maximum floor area ratio no greater than 1.5. 
 
 

J.    By amending Section 5.22.3.b.2 as follows: 
 
In all T, F, M-0.5, M-1.0, and M-1.5 Districts, a special permit may be granted for an increase in 
floor area that is less than or equal to 20% of the permitted gross floor area, whether it be for an 

11. -  13



exterior addition, interior conversion, or a combination of the two. The total increase in floor 
area granted by special permit for all applications made under this paragraph 3, subparagraph 
(b)(2), or any prior version of Section 5.22, shall not exceed 20% of the permitted gross floor 
area. 
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	AGENDA
	1. OPEN SESSION
	Question of whether the Board of Selectmen shall enter into Executive Session for the purpose of discussing strategy with respect to litigation in the matter of Town of Brookline et al v. MassDevelopment et al

	2. PROPOSED EXECUTIVE SESSION

LITIGATION
	For the purpose of discussing strategy with respect to litigation in the matter of Town of Brookline et al v. MassDevelopment et al.

	3. ANNOUNCEMENTS/UPDATES
	Selectmen to announce recent and/or upcoming Events of Community Interest.

	4. PUBLIC COMMENT
	A. Public Comment period for citizens who requested to speak to the Board regarding Town issues not on the Calendar.

Up to fifteen minutes for public comment on matters not appearing on this Calendar shall be scheduled each meeting. Persons wishing to speak may sign up in advance beginning on the Friday preceding the meeting or may sign up in person at the meeting. Speakers will be taken up in the order they sign up. Advance registration is available by calling the Selectmen’s office at 617-730-2211 or by e-mail at sorsini@brooklinema.gov. The full Policy on Public Comment is available at http://www.brooklinema.gov/376/Meeting-Policies

	5. MISCELLANEOUS
	Approval of miscellaneous items, licenses, vouchers, and contracts.
	Question of approving the minutes of November 9, 2016.

	6. CALENDAR
	Review and potential vote on Calendar Items

	7. BUILDING DEPARTMENT – PERSONNEL
	[11.15. building ath.pdf]
	Question of authorizing the filling of the Local Building Inspector (GN-12) vacancy in the Building Department.

	8. FIRE DEPARTMENT – PERSONNEL
	[11.15. fire ath.pdf]
	Question of authorizing the filling of Firefighter vacancies.

	9. HOLIDAY PARKING WAIVER
	[11.15 parking request.pdf]
	Economic Development Director Kara Brewton will appear to request a waiver of metered parking fees on behalf of local merchants and merchant associations for the following events in support of visiting, supporting, and shopping in Brookline business and commercial districts:



November 26, 2016 for Small Business Saturday (all day)

December 1, 2016 for First Light Festival (5-8pm)

	10. BOARDS AND COMMISSIONS - APPOINTMENTS
	[11.15.CONSERVATION COMM.pdf]
	[11.9 B&C Harvey.pdf]
	[11.15 9th school_201611101527.pdf]
	Question of making appointments/reappointments to the following Boards, Commissions, and Committees:



Conservation Commission

9th School at Baldwin Project Oversight Committee

	11. WARRANT ARTICLES
	[ARTICLE 4 Supp 1 - Binker Cosen motion.pdf]
	[ADDL EXPLAN AND DIVIDED VOTEart22.pdf]
	Question of reconsidering the Board’s vote on the following Warrant Articles for the November 15, 2016 Special Town Meeting:



Article 4 Tobacco

Article 22 FAR

	12. WARRANT ARTICLES
	Further review and possible reconsideration of the Board’s vote on Warrant Articles for the November 15, 2016 Special Town Meeting.


